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BeforeSTEELE, Chief JusticeHOLLAND andRIDGLEY, Justices.
ORDER

This 12" day of October 2009, upon consideration of thecapt's
opening brief, the appellee’s motion to affirm past to Supreme Court
Rule 25(a), and the Superior Court record, it apgptathe Court that:

(1) The appellant, Edward Gibbs, Jr., filed an egbpfrom the
Superior Court’'s May 4, 2009 denial of his “motitm correct sentence”
under Superior Court Criminal Rule 35(a). The dippe State of Delaware,

has moved to affirm the Superior Court’s judgmenttioe basis that it is



manifest on the face of Gibbs’ opening brief tha¢ appeal is without
merit’ We agree and affirm.

(2) In October 2003, Gibbs was found guilty by @p&rior Court
jury of Escape after Conviction. In December 20Bhbs was sentenced as
a habitual offender to twenty years at Level V immpnment On direct
appeal, this Court affirmed Gibb’s conviction amthtencé. Thereafter, this
Court affirmed the Superior Court’s denial of pasteiction relief?

(3) On April 29, 2009, Gibbs filed a motion for roection of
sentence under Rule 35(a). Gibbs sought religherbasis that the State’s
habitual offender motion was defective. According Gibbs, the
documentary evidence attached to the motion did prove beyond a
reasonable doubt that he was the same “Edward Gitthie was convicted
of the predicate felonies listed in the motion. d&ger dated May 4, 2009,
the Superior Court denied Gibbs’ sentence cormectimtion as without
merit. This appeal followed.

(4) After careful consideration of the parties’sgmns on appeal
and the Superior Court record, we have concludatlttie denial of Gibbs’

sentence correction motion should be affirmed. eR&bsextraordinary

! Del. Supr.Ct. R. 25(a).

2 Del. Code Ann. tit. 11, § 4214(a) (2007).

3 Gibbsv. Sate, 2005 WL 535011 (Del. Supr.).
* Gibbs v. State, 2006 WL 3455097 (Del. Supr.).
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circumstances, a motion to correct a sentence ietposan illegal manner
must be filed within ninety days of sentencingn this case, the sentence
correction motion was filed more than five yearemlatentencing and thus
was untimely. Gibbs has not demonstrated, nor teesecord reflect, that
extraordinary circumstances warrant review of tho¢iom at this late dat®.

NOW, THEREFORE, IT IS ORDERED that the State’s iootto
affirm is GRANTED. The judgment of the Superioru@os AFFIRMED.

BY THE COURT:

/sl Myron T. Steele
Chief Justice

® Del. Super. Ct. Crim. R. 35(a), (b).

® The record reflects that Gibbs had notice of tt&eS motion to declare him a habitual
offender and was fully apprised of the factual &afsir the motion as well as the
documentary evidence the State intended to rely sapport of the motion. Thereatfter,
Gibbs appeared before the Superior Court for seimtgnand was provided an
opportunity to be heard and to confront the evigesmgainst him. Gibbs did not raise his
claim of mistaken identity at sentencing, on direggpeal, in his motion for
postconviction relief, or in a prior motion for rgction of sentence.



